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II. ARGUMENT IN REPLY

A. The District Court Erred in Summarily Dismissing the Second Successive
Petition Without Holding an Evidentiary Hearing to Determine Whether
Sufficient Reason Allowed Filing Outside the One-Year Time Limit for Initial
Petitions
As set out in Mr. Oser's Opening Brief, the Court of Appeals decided Mr. Oser's direct
appeal on February 18, 2009. Six months later, on July 20, 2009, Mr. Oser filed a timely prose
petition for post-conviction relief. Nearly a year later, on June 23, 2010, the district court
summarily dismissed that petition. Mr. Oser filed a timely notice of appeal. Counsel was
appointed. Counsel reviewed the case and advised Mr. Oser that he could find no meritorious
issues for appeal and advised the filing of the first successive petition. Counsel advised Mr. Oser
to file the successive petition within a reasonable time of the conclusion of his appeal, not within
a reasonable time of the summary dismissal of the original petition by the district court. Counsel
also advised Mr. Oser to voluntarily withdraw his appeal from the summary dismissal of the
original petition. Mr. Oser followed counsel's advice. He moved to withdraw his appeal from
the summary dismissal of the first petition and within a month filed a successive petition. 1
The district court then summarily dismissed the first successive petition and the Court of
Appeals affirmed the dismissal in an unpublished decision filed September 5, 2012. The Court
of Appeals found summary dismissal appropriate because Mr. Oser had not asserted any reason

At page 2 of the Opening Brief, Mr. Oser stated that the Court of Appeals in the
opinion affirming the dismissal of the first successive petition did not note that Mr. Oser filed his
successive petition less than a month after he voluntarily withdrew the appeal from the first
petition. That was a typographical and proofreading error - Mr. Oser intended to state that the
Court of Appeals did note the timing of the filing of the successive petition. Mr. Oser apologizes
for the error and thanks the state for pointing it out to counsel and the Court. See Respondent's
Brief at page 1, ftnt. 1.
1
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for filing the successive petition outside the one-year time limit for the filing of initial petitions.
The Court entered the remittitur on November 26, 2012.
Mr. Oser filed a second successive petition on April 8, 2013, raising the same claims as
raised in the first successive petition. However, in the second successive petition Mr. Oser
asserted that the claims were being filed outside the one-year time limit because his claims were
not raised in the original petition due to the ineffective assistance of original post-conviction
counsel. R 9-21. Mr. Oser then asserted that his successive petition was untimely because it was
filed in accord with the erroneous advice of post-conviction appellate counsel who had told him
that the first successive petition would be timely if filed within a reasonable time of the
conclusion of the appeal from the original petition, instead of within a reasonable time of the
summary dismissal of the original petition as the Court of Appeals ultimately held. R 34.
The district court summarily dismissed Mr. Oser's second successive petition as
untimely. Mr. Oser appealed arguing that in accord with Hernandez v. State, 133 Idaho 794, 992
P.2d 789 (Ct. App. 1999), summary dismissal was inappropriate. Hernandez held that "An
allegation of ineffective assistance of prior post-conviction counsel, if true, provides sufficient
reason for permitting newly asserted allegations to be raised in a subsequent post-conviction
application." 133 Idaho at 798, 992 P.2d at 793. "This is so because failing to provide a postconviction applicant with a meaningful opportunity to have his or her claims presented may be
violative of due process." 133 Idaho at 799, 992 P.2d at 794, citing State v. Abbott, 129 Idaho
381,385, 924 P.2d 1225, 1229 (Ct. App. 1996).
The state wrote its brief in this appeal without reference to Hernandez or due process.
Rather, the state argues that the affidavits of prior appellate post-conviction counsel are relevant

2

only to the dismissal of the first successive petition and that Mr. Oser has not shown that the
district court erred in concluding that the second successive petition was untimely.
The state cites case law to support its argument that the court is to consider the question
of timeliness on a case by case basis and that failure to file a timely petition is a basis for
dismissal. Respondent's Brief at pages 6-7, citing Charboneau v. State, 144 Idaho 900, 174 P.3d
870 (2007); Rhoades v. State, 148 Idaho 247,220 P.3d 1066 (2009); Evensiosky v. State, 136
Idaho 189, 30 P.3d 967 (2001); and Kriebel v. State, 148 Idaho 188,219 P.3d 1204 (Ct. App.
2009). It then notes that Mr. Oser filed the second successive petition four years after the end of
the direct appeal, two years after the original post-conviction case became final and seven
months after the first successive petition became final, and asserts that Mr. Oser has failed to
articulate how advice from prior post-conviction appellate counsel is relevant to the dismissal of
this petition. Respondent's Brief at page 7. But, the state does not address Hernandez or the due
process implications of this case.
Mr. Oser argues that his claims raised in this second successive petition have never been
addressed on their merits because of the actions of prior counsel, including original postconviction counsel and post-conviction appellate counsel. Opening Brief page 7-8. He argues
that this case should be remanded for a hearing to determine whether the denial of a forum to
hear his post-conviction claims on their merits denied him his due process rights. Opening Brief
page 9.
These are important questions. If appointed counsel's erroneous advice causes the
untimely filing of a successive petition and the petitioner does not learn of the error in counsel's
advice until the termination of the appellate proceedings in his first successive petition, and he
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files a second successive petition within a year after those proceedings, does the erroneous advice
provide a reason for filing outside the one-year time limit for initial petitions and does the second
petition relate back to the first petition? Is due process offended if the petitioner, because of the
erroneous advice of counsel, never has his claims heard on their merits? The state has not
addressed these questions in its briefing, but these questions are raised by this appeal and should
be addressed by this Court.
In accord with Hernandez, Mr. Oser did present sufficient reason to avoid summary
dismissal on the basis of untimeliness. An evidentiary hearing is required to determine whether
counsel's erroneous advice was ineffective assistance and whether due process demands that Mr.
Oser be allowed an opportunity to have his claims heard on their merits.

III. CONCLUSION
For the reasons set forth in the Opening Brief and above, Mr. Oser requests that this
Court reverse the order of summary dismissal and remand the case for an evidentiary hearing.
Respectfully submitted this2~~f January, 2014.

Deborah Whipple
Attorney for William Oser
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